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“A hundred references could be cited to the glorious services of law- 
yers to state and nation, and yet it needs to be said also that there 
has never been a time when individual lawyers have not employed pro- 
fessional privilege and opportunity to disgrace the profession. This has 
not been equally true of any other civilized country. But in our country 
it has been so common and so continuous as to be assumed to be 
unavoidable.”—Page 106. 
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Intimate Relationship Between Movements for Judicial 
Councils and Rule-Making Power 


There is no need to determine which is the greater need in the reform of 
judicial administration—restoration of the rule-making power, or the creation 
of judicial councils for the unification of the state judicial system. Each of 
these two major reforms would have its champions and the debate would be 
interminable. But it is useful to understand the interdependence of the two 
movements. 

American state courts would never have forfeited to the legislatures their 
prerogative of regulating procedure if they had been in a position effectively 
to exercise the power. There was at that time (prior to 1850) no conception 
of deliberately making rules to govern procedure and practice. What we now 
eall procedural rules had grown out of decisions in the same manner as the 
bulk of substantive law. Correction of abuses in procedure by decision was a 
haphazard method, utterly unsuited to the needs of the times, which called for 
a broad reformation of procedure to readapt it to modern conditions in Amer- 
ican courts. There was at that time no conception of the function of adapting 
procedure by court rules with the forward-looking view that characterizes 
legislation. 

Hence the opportunity which was seized by David Dudley Field. Finding 
the judicial system impotent to work out its salvation in a procedural way he 
invoked the power of the legislature. 

We are probably not historically correct when we speak of ‘‘restoring’’ the 
rule-making power to the courts because we contemplate far more than placing 
them in the status which existed before the legislatures assumed command of 
this field. It is more precise to say at this time that the legislature ‘‘confers’’ 
the rule-making power, as broadly as the act may specify, on the judiciary. 
Authority to make rules is one of the well established exceptions to the general 
constitutional rule that legislative power may not be delegated. 





Such views explain the failure of the highest courts in the states in which 
codes were enacted to hold them unconstitutional. The high disfavor with 
which the Field code in New York was received by bench and bar would have 
resulted in nullification by decision if. that easy course had been open. Ap- 
parently it was not the theory upon which Field operated but the specific 
manner of his reform that outraged the profession. 

In the controversy which ensued one of America’s greatest lawyers and 
legislators received very unfair treatment, for Field was blamed, and sometimes 
is still blamed, for the perversion of his method which came in New York 
through the adoption of the Throop code in 1877. If the courts of that state 
had possessed adequate unification and some administrative central power which 
could have reacted logically and consistently to the code which Field wrote, 
a great success might have been scored. But lacking proper organization the 
courts bungled the interpretation of the code until the legislature was driven 
into the enactment of that monstrosity of legislation known as the New York 
civil code, which deserves all the opprobrium which it has received. It was 
only natural that the legislature should have developed the power once it had 
begun in this field, for that is the nature of legislatures. David Dudley Field 
could hardly have foreseen this outcome; he would not have approved it; and 
he never merited the criticism which it evoked. 





There appears to have been some glimmer: of the principle of judicial 
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control of procedure as we now understand it at the very time that Field secured 
passage of his New York code, for in 1850 the makers of the Michigan con- 
stitution wrote in a provision expressly directing the supreme court to regulate 
practice and procedure in the courts. We say a ‘‘glimmer,’’ because this 
mandate remained a dead letter. Apparently Michigan endeavored to pursue 
a right course in modernizing procedure, but again the courts lacked the 
machinery, or both machinery and understanding, to discharge the duty thus 
imposed. 

More recently we have the examples of several states where the legislature 
has conferred the rule-making power in our present broad-sense upon the 
supreme court, and nothing has happened. Light upon this outcome is afforded 
by Professor Sunderland’s illuminating address on ‘‘Exercise of the Rule- 
making Power’’ before the American Bar Association, published in our October 
number. The author shows how loath judges are to assume a responsibility 
and a function outside of their traditional duty of correcting errors. 


It is not enough, therefore, to confer upon our courts the general 
power to regulate procedure by rules and orders, but there must be 
machinery devised for encouraging and facilitating the exercise of the 
power. 


England immediately discovered the need for such a device after 
the Judicature Act came into operation. The rule-making power had 
been placed in the hands of a sort of general council of the bench, 
but the responsibility was so far diffused that vigorous action was 
impossible. 


Accordingly a definite Rule Committee of six judges was consti- 
tuted, which was later increased to eight. But the exclusive employ- 
ment of judges in the regulation of the practice was soon found 
unwise, and in 1894 three active practitioners were added. This was 
again changed in 1909, when the present plan was adopted whereby 
the practicing profession is represented on the Rule Committee by two 
barristers and two solicitors. 


So we observe that proper machinery was found in England only when 
the judges possessing full rule-making power were reinforced by a rules com- 
mittee to take the lead in formulating rules and orders, and this committee 
was integrated with the bar. 


And here we observe the intimate relation between our two movements, 
the one for the restoration, as we say, of the rule-making power and the other 
for the «creation of a judicial council. Of course there is another very power- 
ful reason for creating the judicial council as necessary to unify the scattered 
tribunals and judicial units of a diffused and decentralized state system of 
courts. But we see no reason why such a judicial council cannot perform the 
same function that is performed by the Rules Committee of the English court. 
Our disposition to provide places on such a council for practitioners makes 
the parallel a close one. 


It appears plausible then to expect the rule-making power to make its 
best showing in states in which a judicial council exists and in which the council 
conceives its functions to be that of a liason unit between bench and bar, bring- 
ing together the several factors involved in shaping judicial methods. As stated 
in an editorial in the October humber of the JOURNAL, this is what is coming 
to pass in the first American jurisdiction in which the machinery has been 
created, namely the state of Washington. 


From which may be deduced the conclusion that friends of the movement 
for the extension of rule-making powers should give support to the movement 
for creating judicial councils, and vice versa. 




















A Cheering Thought 


In a report to the New York County Lawyers’ Association by its committee 
on Arbitration and Conciliation, found on page 216 of the 1926 Year Book, it 
appears: 


‘*That litigation is far more popular with the general public than arbitra- 
tion is manifest. There is no institution in the City of New York of which 
there is a more ready and growing patronage than of our courts. Even with 
the great delay and expense and annoyance and uncertainty of litigation it is 
practically impossible to prevent the public from literally overcrowding the 
courtrooms. They are simply overwhelmingly popular.’’ 





Who Is Justified in Complaining of Compulsory Bar 
Organization P 


Opponents of the idea of statutory bar organization endeavor to discredit 
the plan by giving it the opprobrious name of compulsory organization, or 
incorporation. There is only one element of compulsion in such an act, namely, 
the requirement that every lawyer shall pay an equal annual sum for the use 
of the bar. This sum is usually estimated to be five dollars. There is of course 
no question as to the power of the legislature to impose, an annual license fee 
upon lawyers in any state in which the highest court has not asserted its pre- 
rogative in respect to bar control. It would seem then to be a very petty 
quibble on the part of an unwilling lawyer that he be required to pay his 
share toward the maintenance of his professional organization. The legislature 
could require him to pay a larger sum and not permit its use by the bar at all. 
And under the bar acts the individual lawyer is assured an equal participation 
in the government of the bar, a thing now lacking, to offset the tax. 





No lawyer, however, skeptical of the value of the plan, would complain of 
the compulsory feature of a bar bill if he appreciated the duty which he owes 
to the entire bar of his state. Such a bar act enables him to discharge this 
duty, now just coming to recognition, by the payment of a trivial amount. 
And he need do nothing further for the more willing members of his profession 
will discharge the duties of the entire bar. 


The element of compulsion, as an unkind thing, does not exist for the 
lawyers who want to see the bar organized for efficiency on a collegiate basis 
as speedily as possible. They are already paying annual dues without com- 
pulsion. And before such an act can be passed, it is fair to presume, a large 
proportion of the bar must be won to its support. For them such compulsion 
as exists is not unfriendly or in-any wise objectionable. On consideration the 
compulsory feature recedes further and further pntil the word ‘‘compulsory’”’ 
becomes the rather apologetic substitute for argument by those who stand 
squarely against the assumption of its public duties by the bar in its entirety. 





A clear fallacy in respect to the matter of statutory bar organization found 
in an editorial in the October number of Law Notes, deserves consideration. 
The editor refers to ‘‘the inevitable hostility of the well organized bar asso- 
ciations of the large cities to their own practical extinction.’’ Of course there 
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ean be no legal extinction. Within a bar organized by statute there can: exist 
a hundred voluntary associations, or a thousand. And these voluntary assv- 
ciations, after adoption of the act, ean do precisely everything that they can 
do before its adoption. There is absolutely no infringement upon their powers. 
There will be a difference, of course, for the most difficult thing which they 
undertake, namely, police work among the rotten eggs of the profession, will 
become vastly easier in the hands of a statutory, inclusive bar, with the powers 
given in the act. In fact the voluntary associations are likely to relinquish 
this work which has so generally proved to be entirely too big and too difficult 
for them. But their other activities may even be enlarged and strengthened 
by giving up what they can’t do well. 


We are wholly unable to foresee any rivalry that will amount to ‘‘ practical 
extinction’’ of the well organized bar associations of the large cities. Select 
groupings for special purposes are likely to multiply. They cannot be pro- 
hibited by law. Associations long established have a variety of interests to 
conserve and self-assumed responsibilities to discharge. We cannot see why 
their regard for both professional and public interests should not permit 
successful co-operation with the official bar organization. Or, if such associa- 
tions ever withdraw from the field, it will be for any other reason than that the 
work they existed to perform is being more efficiently performed by the newer 
agency. 





In hanging our little sermon on what we conceive to be an unfair assump- 
tion on the part of the editor of Law Notes, we assume the duty of saying 
further that the editor is a staunch believer in bar integration and recognizes 
statutory organization as the logical, speedy approach. But observing the 
difficulties in the way in New York state he urges, in the same editorial, con- 
sideration of the plan of building up the state bar association by permitting 
local associations to affiliate with it, thus creating a unitary membership. This 
plan has much to recommend it and we would be very pleased to see the New 
York State bar adopt it, in case statutory organization appears presently im- 
possible. In Minnesota and Oregon such a course is being taken for similar 
reasons. We would be very surprised if the New York legislature should pass 
a comprehensive bar act until such time, some years hence, when a good many 
other states shall have made the experiment. Meanwhile nothing is so good as 
free discussion. 





Every person interested in the administration of justice is in- 
vited to become a member of the American Judicature Society. 
There are no dues. The JOURNAL is sent free to every member. 
Any person disposed to contribute toward this service may do so, 
but no payment is necessary in order to benefit by the service. 
Members are requested to suggest to their friends who are inter- 
ested in this work that they accept the free offer of membership. 
Back numbers of the JOURNAL may be obtained for ten cents the 
copy. No other source affords so much timely, constructive ma- 
terial on the various phases of administering justice, 

















An American Bar in the Making 





Lawyers Are Consciously Moving Toward Bar Integration, Giving 
First Promise of Solving Problems of Justice — Golden 
Age of the Profession Lies in Future 





The lawyer is so inseparably con- 
nected with the administration of justice 
that he serves very well as an index, to 
employ a word common among finan- 
ciers and economists. Or, to adapt a 
political catch-phrase we may say: ‘‘ As 
goes the bar, so goes the administration 
of justice.’’ 

It is timely then to consider whether 
the bar is moving, and if so, in what 
direction. 

Not infrequently we come across refer- 
ences to a golden age of the American 
bar. This golden age is never clearly 
defined, but it is supposed to have ex- 
isted in a few decades preceding the 
Civil War. Nobody is now living to re- 
fute the idea that in those times the bar 
was far more. adequate to its responsi- 
bilities than since. Perhaps the bar 
did then come nearer to its historic ideals 
than it ever has since, but, even granting 
this, we are inclined to be skeptical of 
the claim that conditions were then su- 
per-excellent. There were great lawyers 
then who individually rendered distin- 
guished service as counselors, advocates, 
judges and statesmen. But as much can 
be said for every period in our national 
history. There was then less of the com- 
mercial spirit in the bar, it is true, for 
the temptations were not so great. And 
as for the bar as an entirety it is certain 
the tasks which it confronted at this dis- 
tant time were slight compared with the 
tasks of our day. 

We prefer to believe that the golden 
age of the American lawyer is in the 
future. Some evidence in support of this 
belief will be set forth in this article. 

It may well be argued that there has 
never been as yet in all our states any 
real bar at all. In nearly all of them 
there has been no bar, but rather a num- 


ber of individuals licensed by the state 
to make a living in the practice of law. 
There is a difference. A very little con- 
sideration of what the word bar is un- 
derstood to mean in the leading nations 
of the world reveals the difference. 

There was a fairly general disposition 
both before and after the Revolution to 
prevent the formation of an American 
bar. It was felt by many eighteenth 
century patriots that the bar was one of 
the needless and harmful factors in 
European civilization which America 
should escape. And the idea took a 
strong hold in the minds of pioneers, 
who distrusted expertness in any field, 
and believed that the law should be made 
so simple and plain that the average 
man could fully understand it. This was 
all before steam began to remake the 
world, when there was reason for the 
philosophy that taught that nothing 
more was needed to perfect society and 
the state than to excise old evils and 
provide political liberty. 

This naive philosophy proved utterly 
untenable in the nineteenth century. 
Lawyers multiplied and lawyers insisted 
that lay judges should be -restricted to 
petty jurisdiction. The law became not 
more simple and plain but progressively 
more complex and inscrutable. There 
was work for lawyers on every hand, 
and yet the old prejudice against a bar 
with exclusive powers—or privileges, if 
you wish—and definite responsibilities, 
appears to have had its intended effect. 

We will not insist on this theory. The 
failure of the lawyers to create a bar 
may have been due less to prejudice 
than to conditions which prevailed 
throughout the greater part of the coun- 
try during all of the past century. In the 
smaller states on the seaboard, where 
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conditions altered least, there was an 
approach to a collegiate formation of 
lawyers. But west of the mountains, 
where pioneering conditions were con- 
temporary with the distracting and dis- 
organizing influences incidental to 
changing industrial and commercial 
practices, it is not unfair to say that in 
every state there have been a multitude 
of lawyers, and no bar. 

Toward the end of the century the 
trend was toward adjustments and set- 
tled conditions and it was then that the 
bar organization movement.began to be- 
come conspicuous. Most of the state bar 
associations have a history of about 
thirty years. While coming into being 
largely in response to a desire for social 
relations there appears also to have been 
a more or less conscious appreciation of 
the need for organization as a means 
for meeting public responsibilities. At 
any rate the larger considerations soon 
began to exert an influence, once the 
machinery was created. 

Voluntary Associations Have Accomplished 
Little 

Looking back from 1920, it is clearly 
seen that the efforts of the bar associa- 
tions to establish professional standards 
of conduct, to assist the courts, to solve 
problems of procedure and generally to 
perform the work of a real bar were 
steadily advancing, keeping pace fairly 
well with the slow increase in member- 
ship in the associations. One might sum 
up the history of the movement in 1920, 
by saying that a great deal of needed 
machinery had been set up to serve the 
public functions of the bar, especially 
in the field in which bar responsibility 
peculiarly lies—that of the administra- 
tion of justice—and a great deal of ef- 
fort had been expended. But it would 
have to be said also that this voluntary 
association failed to enlist a good share 
of the bar—in most states more than 
half—which must be presumed to be 
worthy and loyal. And worse still it 
would have to be admitted that two or 
three decades of these efforts achieved 
very little of the programme. Possibly 
the only considerable progress lay in the 
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setting up of impartial boards of exam- 
iners to put an end to the ridiculously 
low requirements for admission, and in 
this field the results were meager and 
the bar associations themselves refused 
again and again, in virtually every state, 
to adopt a reasonable standard of legal 
education. In fact there was very little 
accomplishment to show for a_ vast 
amount of planning and effort, and that 
fact doubtless explains why a large pro- 
portion of the profession in most states 
refused to join the associations. 


Only six years ago the outlook was 
indeed discouraging. A whole genera- 
tion of lawyers had tried to organize a 
bar and had only made a start. Of 
affirmative measures for relief of justice 
so little had been achieved that the gen- 
eral condition throughout the country 
was worse than it had been thirty, or 
forty, or fifty years before. 


A New Era Opens 


But today a better report can be made. 
It is now very evident that the legal 
profession realizes that it is primarily 
responsible for the work of making 
justice in the courts practical and ef- 
ficient. It is understood and admitted 
that the profession calls for exceptional 
training and high character. The cam- 
paign for the established bar association 
standards of legal and pre-legal educa- 
tion is well started. The vital impor- 
tance of efficiency organization in the 
courts is coming to be understood. Prog- 
ress is being made in the campaign for 
the restoration to the courts of the full- 
est measure of rule-making authority. 
Judicial councils are being established to 
afford needed administrative direction 
in the judiciary. The bar associations 
are accepting their responsibility for ob- 
taining justice for the poor through 
simple procedure in legal aid organiza- 
tions. Even in the most difficult field of 
all, that of correcting abuses in the se- 
lection of judges through popular suf- 
frage, the bar associations are orientat- 
ing themselves and creating machinery 
to enable them to exert a guiding in- 
fluence. Finally, but probably most im- 
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portant of all, there has emerged since 
1920 the idea of an integrated bar in 
every state. 


These are all new movements and all 
tend to dissipate pessimism. During 
these few years of progressive thinking 
the American Bar Association has led 
the way. It stands committed to the 
principles above outlined. Directly 
through the Conference of Bar Associa- 
tion Delegates, which it sustains, and 
indirectly in numerous ways, it lends its 
influence toward stimulating growth and 
activity on the part of all state and local 
associations. 


A new and a strong movement is in- 
augurated. In many states the lawyers 
most conspicuous in the associations are 
those who indicate adherence to the 
principle of professional responsibility 
for all the great work of adapting modes 
and machinery of justice to new condi- 
tions. In nearly every state the associa- 
tions are reaching out to embrace a 
larger membership with all that means 
of increased influence. In some states the 
evolution toward integration through 
voluntary associations has been rapid. 
Probably Delaware is the best example 
of such a state. Although the youngest 
of state bar associations that of Dela- 
ware, owing to peculiar advantages, ap- 
pears to have gone farthest. 


Since the proposal has been urged that 
every lawyer be required by law to con- 
tribute to the support of his state bar, 
and that he be given an equal voice with 
every other lawyer in the government of 
its affairs, and be subject to its super- 
vision, greater progress toward the bar’s 
self-consciousness and téward a com- 
monly accepted ideal of meeting respon- 
sibilities has been made in five years 
than in the preceding twenty-five years. 
So stimulating has been this principle 
of an integrated state bar that even in 
states which have definitely refused to 
seek legislation to create the status the 
ideal has ‘nevertheless triumphed. If not 
by legislation, how then is integration to 
be won? is the problem which such 
states inevitably undertake to solve. 
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And in other states the struggle to 
obtain needed legislation is doing more 
to advance bar: integration than any- 
thing else in the entire history of. the 
state. 

On the part of all who sense the situa- 
tion the ideal does not stop at mere 
statutory organization, but aims at that 
condition best called integration, which 
makes of the bar a self-conscious body 
united in spirit as well as in form. Sta- 
tutory compulsion is merely one way of 
furthering the movement—a shortcut to 
self-governing powers which might other- 
wise require a whole generation of effort. 


Is Bar Act Compulsory or Permissive? 


It is submitted that to call the statu- 
tory organization ‘‘compulsory’’ is un- 
fair. Ordinarily by the time a state bar 
association has convinced its own mem- 
bership of the desirability of such an 
act and has converted enough unor- 
ganized lawyers and legislators to secure 
passage of a bill, that part of the bar 
which feels any compulsion is negligible. 
The great majority look upon the act 
as one unlocking latent powers, whereas 
compulsion implies a limitation of free- 
dom. It can be stated unhesitatingly 
that the average state bar, not organized 
by statute, is restricted in its powers in 
a variety of ways, by lack of money, by 
lack of cohesion, by lack of democratic 
opportunity for participation, by lack 
of machinery to enforce its will on un- 
worthy lawyers, whether members or 
non-members. If there is any limitation 
of powers or freedom under the bar acts 
proposed by the American Bar Associa- 
tion and the American Judicature Soci- 
ety, that limitation is hard to find. Such 
acts are great charters of power; power 
which cannot be entrusted to loose, vol- 
untary associations with their unavoid- 
able clique control. 


Lawyer's Duty to the Bar 
With all the sermonizing about the 
duties of the lawyer it remained until 
the present year for a statement of one 
of his indisputable duties. Until Julius 
Henry. Cohen addressed the Conference 
of Bar Association Delegates in session 
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in Washington last April, the duties of 
the lawyer were understood to extend 
only to his client and to the courts. To 
these Cohen added the duty of the 
lawyer to his own collegiate body, the 
bar. The point is readily accepted the 
moment it is stated. All the lawyers of 
a state together possess undoubted du- 
ties, notably those pertaining to the ad- 
ministration of justice, and particularly 
the duty to keep their own ranks up to 
a very high standard of conduct. Such 
duties have been sensed in the past and 
probably the reason they have never 
been clearly stated is that the powers 
correlative to the duties have never been 
conferred or acquired. 


A hundred references could be cited 
to the glorious services of lawyers to 
state and nation and yet it needs to be 
said also that there has never been a 
time when individual lawyers have not 
employed professional privilege and op- 
portunity to disgrace the profession. 
This has not been equally true of any 
other civilized country. But in our 
country it has been so common and so 
continuous as to be assumed to be un- 
avoidable. 

Aside from the various direct and in- 
direct advantages which the public must 
be presumed to derive from an: in- 
tegrated bar, there is the advantage of 
being able to hold that bar responsible 
for its own shortcomings. An old story 
is somewhat pertinent here, that of the 
Irish captain in our Civil War who was 
leading a charge. Observing with dis- 
gust that his company broke ranks and 
scattered over a hillside, he shouted: 
**Close up, close up! Divil a one of ye 
ean the enemy hit if ye scatter so.”’ Just 
so the vile element of the bar finds con- 
cealment and shelter in the scattering 
of the profession and just so the public 
finds it all but impossible to hit a single 
one of them. 

At the present time there is much 
greater diversity among state bars in 
respect to organization than was ever the 
ease before. In a few it is still true, as 
was generally true ten years ago, that 
not one-fourth of the bar is enrolled 





JOURNAL OF THE 


in the state organization. But in a ma- 
jority of the states the associations have 
moved up to forty or fifty per cent or- 
ganization, and in some the voluntary 
organizations embrace nearly all active 
practitioners. Delaware is probably at 
the top and Iowa has gone a great way. 
And there are states in which conditions 
remain practically what they were a 
century ago, small states with no large 
cities, states in which the bar has never 
permitted a slump in personnel and in 
which the older ideal of discipline has 
succeeded fairly well. The less populous 
New England states fall in this class. 
Then there are states like Ohio where the 
first enthusiasm for statutory organiza- 
tion was like seed falling on stony 
ground, which had no depth. But while 
the seed has not produced grain as yet, 
neither has it ‘‘withered away,’’ for 
the present effort is to build up the vol- 
untary associations to the point where 
they can achieve their purpose of statu- 
tory organization. 


Then there is the very interesting in- 
stance of Washington with its plan for 
affiliating local bar associations with the 
state association to produce a unitary 
and almost inclusive membership. This 
has gone far enough to yield experience. 
It proves to be a swift method for at- 
taining a large membership and stimu- 
lating local associations. But so far it 
has failed in Washington to create a 
centralized efficiency organization. The 
state association is still but a body ex- 
pressing itself through an annual town 
meeting. And a difficulty has arisen be- 
cause the percentage of membership in 
1926 is less than that of 1924. There is 
a tendency for the large membershin 
obtained by an enthusiastic convass, to 
fail to stick. The individual member is 
given no assured part in control. He 
only pays. 

Very recently two other progressive 
states, Oregon and Minnesota, have 


adopted the affiliation plan as a route 
toward statutory powers, and in the con 
stitutions adopted in those states pro- 
vision is made for a governing board 
composed of representatives chosen by 
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the several districts which constitute 


the local units of organization. Under © 


that system the individual member does 
more than merely pay. He shares equal- 
ly in the control with every other mem- 
ber. 
Experience Is Being Gained 

Coming finally to the states in which 
the bar has been unified by acts of legis- 
lature we find interesting diversity. In 
North Dakota an unfriendly ‘‘agrarian’’ 
legislature assessed a stiff annual license 
fee on the bar. But that first act of 
compulsion had a beneficial effect, for 
at the -next session of legislature the bar 
asserted its power and secured an 
amendment whereby a share of the li- 
cense fund should be allocated to the 
purposes of the state bar association, 
and membership was assumed forthright 
to be universal. In this indirect way 
North Dakota’s bar took a long step 
toward integration. It has been wonder- 
fully stimulated and strengthened in 
every way, but it has not yet taken the 
needed step of providing a strong cen- 
tral board resting upon the suffrage of 
the entire membership. This is a matter 
likely to be accomplished at any time, 
either through legislation or without it. 

The Alabama state association fought 
its bill for organization through to suc- 
cess and is gradually developing the 
powers which are conferred. In Idaho 
the situation was quite different, for 
there the bar bill was sponsored and 
passed by lay legislators, who wanted to 
see the bar. regimented so that it could 
react to public opinion. Professional 
opinion was almost universally hostile, 
but the experience of two years con- 
verted nearly all objectors. The Idaho 
bar finds itself strong, that only a few 
years ago was weak, too weak even to 
hold a good annual meeting and meet 
its meager budget. Concerning the New 
Mexico statutory bar we lack informa- 
tion, and would welcome an article 
giving experience to date. Apparently 
the bar bill was enacted there through 
the support of a few highly respected 
members. 

The lawyers of California have had 
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altogether the most interesting and vital 
experience in efforts to integrate. It 
was evident from the outset that a hard 
fight would be needed to overcome op- 
ponents, both within and without the 
bar. Its ‘‘self-governing bar bill’’ was 
very carefully worked out and a cam- 
paign of education on the broadest 
possible lines was undertaken. Joseph 
J. Webb, chairman of the committee, 
spent 133 days in one year visiting 
every county to address lawyers and to 
interview editors and legislators. The 
campaign was so carefully worked out 
and thoroughly fought that finally al- 
most every lawyer and judge and editor 
in the state was lined up for the bill and 
it passed with only a few dissenting 
votes in the house and senate. The gov- 
ernor vetoed it with over 3,000 personal 
messages of appeal on his desk. That 
governor lost his fight for renomination 
and the new governor is an open friend 
of the bill. So it appears as certain as 
anything can be that California will 
soon be giving an illustration of the way 
a bar organized by law operates in a 
great populous state with two metro- 
politan districts. 

The experiment gains added impor- 
tance from the fact that New York 
objectors to statutory organization say 
that it can be useful only in such 
sparsely settled states as North Dakota, 
Idaho and New Mexico. The California 
bar thinks differently and looks eagerly 


to the time when the test can’ be made. 

Meanwhile the movement registers 
greater success in the west than else- 
where. Beginning with Minnesota and 
proceeding westward and southward 
there is an almost continuous arch of 
states which have either obtained statu- 
tory powers or are consciously marching 
toward them. Minnesota, Washington 
and Oregon proceed by way of the affili- 
ation plan. North Dakota, Idaho and 
New Mexico have their statutes. Cali- 
fornia can be counted on to fill the arch 
in a very short time. Meanwhile the 
movement is discussed and fought over 
in a seore of central, southern and 
eastern states. And wherever the bar 
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has enough vitality to originate a move- 
ment at all the effort itself is seen to 
be more stimulating and beneficial than 
anything that has happened before. 


Possibly the northwestern states profit 
somewhat by nearness to the Canadian 
provinces. Among the western prov- 
inces statutory organization of the bar 
was a settled thing when they were 
given autonomous government. Those 
provincial bars have always had the 
power to manage their own affairs and 
discipline their members. They con- 
duet bar examinations and admit to 
practice; they collect dues from every 
member; they manage their affairs 
through a. representative board. Start- 
ing with adequate legal powers they 
never permitted their bars to become 
spotted with ignorant or _ rascally 
members. © 

Our states, lacking such powers of 
control, have created first social and 
exclusive organizations. In the field in 
which the Canadian bars have best suc- 
ceeded the states have made a wretch- 
edly poor showing. But they have 
pioneered along their own lines, proving 
that a bar can develop many lines of 
useful activity expressed in committee 
reports and addresses submitted at an- 
nual meetings. It should be noted that 
the Canadian bars merely exercised 
their legal powers and did not conduct 
general meetings or promote social rela- 
tions. The failure of the official bars 
to do these things led, during the last 
decade, to the creation of unofficial 
associations to develop the functions 
common in our state associations. So 
now in Canada they have the statutory 
powers operating as formerly through 
benchers who meet strictly for business 
purposes, and the social, and other func- 
tions difficult to classify, in the hands of 
voluntary associations. We think that 
it is unfortunate to have the bar func- 
tioning in two distinct organizations 
when one would suffice. As between the 
Canadian situation and that of the 
typical state, we unhesitatingly declare 
for the former as the better, but hold 
that the ideal situation implies a single 
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state organization. But this is not to 
be considered antagonistic to local asso- 
ciations adapted to local needs. 


What an Integrated Bar Can Do 


In view of the awakening of the bar 
and the approach to integration in so 
many states. it is timely to consider what 
a properly organized, inclusive bar shall 
conceive to be its duties and activities 
beyond ‘those specifically mentioned in 
the law. We assume that its purely 
social activities will not be neglected and 
that it will provide a forum for the 
hearing of learned papers on appropri- 
ate subjects. But it occurs at once that 
the great, the most significant work lies 
in the field of judicial administration. 
This is the work that never foresees its 
own end, and which lies peculiarly, if 
not exclusively, in the hands of the bar. 


It is in solving the great problems of 
rendering justice, not only in a technical 
sense, but according to modern stand- 
ards of efficiency, that the bar has its 
unique responsibility. In the long run 
the bar will stand or fall in public esti- 
mation according as it succeeds in 
rendering justice through the courts and 
all the machinery of the law. This re- 
sponsibility Jargely, but not wholly, 
comprises the collegiate duty of every 
lawyer to the entire bar, for only 
through the entire bar may this essential 
function of government be discharged. 


The administration of justice includes 
such large subject matter as legal edu- 
cation and requirements for admission ; 
the selection and tenure of judges; the 
regulation of civil and criminal pro- 
cedure; the organization of courts and 
their administration, broadly and in 
detail. Of course in much of this field 
the bar shares a responsibility with the 
legislature and with the judiciary. We 
incline to the view that a capable bar 
will take far more than half of the re- 
sponsibiltiy. Power always gravitates 
to the most competent agency. 

The bar has some duty as well toward 
the proper development of the substan- 
tive law, if only for its own sake. This 
duty is not so intimate as the duty in 
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respect to judicial administration, but 
the two are related and an argument 
can be made for both. Indeed, we see 
the bar of the country—the substantive 
law being largely national rather than 
state—now organizing to restate and 
unify and clarify the body of unwritten 
substantive law. 


Another duty which the bar is rapidly 
assuming is that of affording justice for 
persons unable to pay for it in the 
usual way. An integrated bar will find 
means for discharging this clear duty 
far better than has been possible up to 
this time, and the need for it is likely 
to grow as more people come to live in 
populous centers where their contacts 
are numerous and commonly with 
strangers. 


We may add to the foregoing duties 
of the bar that of acting as intermediary 
between the courts and the public, and 
especially through relations with the 
public press. There are obvious points 
of co-operation between press and bar 
which give the greatest promise. So far 
thought is too much limited to the side 
of restrictions—preventing lawyers and 
judges from using the press for selfish 
and undignified purposes and prevent- 
ing the press from publishing colored 
and incorrect reports of trials. There 
are important affirmative measures 
which will loom larger when present 
abuses shall have been corrected, as they 
assuredly will be when the bar realizes 
its duty and its power and adopts a 
proper attitude toward ‘the press. The 
press will always interpret the courts 
to the public and the bar should see that 
the means for correct interpretation is 
afforded. And the bar should see that 
the press is correctly informed concern- 
ing the needs of the courts and should 
establish connections so that the press 
ean aid the public work of the bar in 
the administration of justice. 


Right Organization Unlocks Great Forces 


A mere sketching of opportunities for 
public work which only the bar can per- 
form is impressive, but has the defect 
doubtless of creating a feeling of fatigue 


ganized bar is no true bar at all. 
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in advance of real effort. The lawyer 
who has read thus far is doubtless made 
to feel that bar integration implies 
superhuman struggles. It remains then 
to dissipate this feeling, for it is not 
justified. 

One of the great advantages of bar 
integration is that the public work of 
the bar is to become far easier than it 
has been, as well as far more successful. 
The organizing of the entire bar on a 
collegiate basis gives opportunity for 
many members to do work from which 
they have been virtually barred. 
Wherever one goes among lawyers con- 
scious of the responsibilities of the pro- 
fession he meets with the sense of fu- 
tility which exists and which discour- 
ages effort. In twenty-five years of 
voluntary bar association history—a 
whole professional lifetime—very few 
things have actually been accomplished 
by the bar. For every worthy amend- 
ment of procedural law there have been 
at least two inexpert and regrettable 
amendments. The few whose interest 
and talents could be enlisted have toiled 
disproportionately, but ninety-five per 
cent of their toil has resulted in no con- 
structive action. The problem of curb- 
ing the unworthy members is more criti- 
cal now than a quarter of a century ago. 

The plain fact is that the problems 
have grown in numbers and in difficulty 
with the growth of population and 
industry and social organization and the 
efforts to solve these problems have thus 
far borne very little fruit. The unor- 
The 
partly organized bar cannot unlock the 
talents and the aspirations of all in- 
dividual lawyers. It cannot curb 
shysters and give the bar even the 
reputation for decency throughout 
which it must possess. The voluntary 
and exclusive association has been a fine 
thing just so far as it has represented 
pioneering toward a truly integrated 
bar. When it becomes an obstacle to 
integration it becomes a foe to its own 
causes. 

The foregoing is, of course, a mixture 
of argument with fact. But it seems 
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reasonable to suppose that the bar can 
and must, eventually unlock the great 
powers of-individual members who will 
gladly divide the work to be done and 
make the task not only possible, but 
actually much easier than has been the 
case in the recent past. It is not to im- 
possible labors that the idealist sum- 
mons the bar, but to the creation of 
machinery which will unlock the power 
inherent in the profession and afford it 
opportunity to serve more easily as well 
as more effectively than at present. The 
devoted efforts of innumerable lawyers 
in the past have been ey hope- 
less as well as heroic. 

There is no more impressive thing i in 
all history than the way an aggressive 
people, having achieved national inde- 
pendence and unity, swarmed across a 
continent and carried their customs and 
ideals and laws and habits to the farther 
coast. Possibly the degradation of the 
bar was an unavoidable incident in the 


wild scramble. But in our times very 
different conditions are imposed. We 
are seeing from ten to twenty millions 
of people added to our population every 
decade, and a sharp trend toward urban 
congestion. The problems of the near 
future are as remote from those of 
western pioneering as the immigrant’s 
risk of being sealped is different from 
our present hazard of being run down 
on the boulevard by a motor coach. A 
higher order of statesmanship will be 
needed in a nation of two hundred mil- 
lions of people whose combative instincts 
find no outlet in a fight against external 
nature, but turn toward social and 
political stresses. The liberty we love 
will be conserved only through a gov- 
ernment which deserves and receives 
the highest respect. In its monopoly of 
administering justice the bar of the 
nation must carry the responsibility of 
seeing that justice prevails. 





Model Bar Organization Act 


Report to Conference of Bar Association Delegates for this Year 
Embodies Bar Acts Adopted in Several States— 
Copies Now Available. 


The report of the Committee on State 
Bar Organization presented at the Den- 
ver meeting, July 13, of the Conference 
of Bar Association Delegates, contains 
a brief report on the special meeting 
held in Washington on April 28 of this 
year: The special meeting was reported 
quite fully in the June number of the 
JourRNAL. ‘Thé report also contains the 
text of the bar organization acts adopted 
in Alabama, Idaho and New Mexico, the 
bill which was vetoed in 1925 by the 
governor of California and the draft 
constitution written for the Oregon 


State Bar Association to permit of 
adopting the ‘‘affiliation’’ plan which 
has resulted in great growth and 
strength in Washington. Copies of this 
report may be had on application to 
the secretary, Mr. Herbert Hiaemy, 920 
City Hall, Chicago. 


The report contained also the model 
act drafted several years ago by the 
committee of the Conference of Dele- 
gates. For the convenience of readers 
of this JourNAL the act is reprinted in 
this number. 





| 
| 
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Model Bar Act—1920 


Section 1. Board of Commissioners 
Established. Be it enacted [etc.] that 
there is hereby established a Board of 
Commissioners of the State Bar, consist- 


ing of fifteen members, to hold office for. 


three years and to be selected in the man- 
ner hereinafter provided. The Board 
shall have perpetual succession, use a 
common seal and be authorized to re- 
ceive gifts and bequests designed to pro- 
mote the objects for which it is created 
and the betterment of conditions sur- 
rounding the practice of the law. 


Section 2. Selection of Commissioners. 
The Board of Commissioners shall be select- 
ed by the members of the State Bar, who 
shall vote -by ballot. The ballots shall 
be deposited in person or by mail with 
the Secretary of the Board, or such other 
officer as it may designate. There shall 
be an annual election for the purpose of 
selecting successors to the Commissioners 
whose terms expire and for the purpose 
of filling vacancies. The Board shall fix 
the time for holding the annual election 
and prescribe rules and regulations in re- 
gard thereto not in conflict with the pro- 
visions of this act. The Board shall, in 
accordance with its rules, give at least 
sixty days’ notice of the time for holding 
the election each year. 

Section 3. First Election of Board. For 
the purpose of the first election of Com- 
missioners the Clerk of the Supreme 
Court, with two assistants to be selected 
by himself, shall constitute an election 
and canvassing board; they shall 

(a) set a time for closing the voting not 
less than sixty days from the time of 
notice to the members of the State Bar; 

(b) notify all such members by mail of 
the time for voting and the time for clos- 
ing nominations, which latter time shall 
be thirty days from the time of mailing 
notice; 

(c) receive nominations and prepare a 
ballot containing the names of all persons 
nominated according to the provisions for 
nomination hereinafter set forth; 

(d) mail such ballot to every member 
of the State Bar at least fifteen days before 
the time for closing the voting; 

(e) receive and canvass the vote and 
certify the names of the fifteen candidates 
receiving the largest number of votes to 
the Secretary of State as the first Board 
of Commissioners. 


See the California bill for a simpler 
mode of initial organization. 


Section 4. Nominations. Nomination 
to the office of Commissioner shall be by 
the written petition of any ten or more 
members of the Bar in good standing. 
Any number of candidates may be nom- 
inated on a single petition. For the pur- 
poses of the first election the petitions 
shall be sent through the mails to the 
above provided election and canvassing 
board. Thereafter such nominating peti- 
tions shall be mailed to the secretary 


within a period to be fixed by the rules 
made by the Board of Commissioners. 


Section 5. Organization of the Board. 
On the fourth Tuesday following the cer- 
tification of their names the first Com- 
missioners shall meet at the office of the 
Clerk of the Supreme Court and organize 
by the selection of the following officers 
of the State Bar and its Board of Com- 
missioners, namely: a president, a first 
and second vice-president and a secre- 
tary. The Commissioners shall be di- 
vided into three groups holding office for 
one, two and three years, respectively, and 
at the first meeting their terms shall be 
determined by lot. Their successors shall 
hold office for three years. 


Under the language used the officers 
will be chosen from among the elected 
Commissioners, for otherwise there 
would be more than fifteen members of 
the Board. It is presumed that there 
will be a salaried assistant secretary 
who will relieve the Secretary of all but 
the supervision of the work of this im- 
portant office. 


Section 6. Authority Conferred. The 
Board of Commissioners shall have power 
to determine, by rules, the qualifications 
and requirements for admission to the 
practice of the law, and to cenduct ex- 
amination of applicants, and they shall 
from time to time certify to the Supreme 
Court the names of those applicants found 
to be qualified. Such certifications shall 
entitle such persons to be enrolled in the 
Bar of the State and to practice law. The 
Board shall formulate rules governing the 
conduct of all persons admitted to prac- 
tice and shall investigate and pass upon 
all complaints that may be made con- 
cerning the professional conduct of any 
person admitted to the practice of the law. 
In all cases in which the evidence, in the 
opinion of a majority of the Board, justi- 
fies such a course, they shall take such 
disciplinary action by public or private 
reprimand, suspension from the practice 
of the law, or exclusion and disbarment 
therefrom, as the case shall in their judg- 
ment warrant. The Supreme Court may 
in any case of suspension or disbarment 
from practice review the action of the 
Board, and may on its own motion, and 
without the certification of any: record, 
inquire into the merits of the case and 
take any action agreeable to their judg- 
ment. 


The Board of Commissioners shall also 
have power to make rules and by-laws not 
in conflict with any of the terms of this 
act concerning the selection and tenure of 
its officers and committees and their 
powers and duties, and generally for the 
control and regulation of the business of 
the Board and of the State Bar. 


In certain states the Supreme Courts 
have held that they possess exclusive 
control over admission to practice. It 
is suggested that in such states the 
second sentence of Sec. 6 be altered to 
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read as follows: ‘“‘The approval of the 

persons whose names are so certified, 

by the Supreme Court, shall entitle 
them to be enrolled in the Bar of the 

State and to practice law.” — 

Section 7. License Fee. Every mem- 
ber of the State Bar shall, prior to the 
first day of July in each year, pay into the 
State Treasury as a license fee the sum 
nee dollars, and the fund thereby 
created shall constitute a separate fund 
to be disbursed by the State Treasurer 
on the order of the Board of Commission- 
ers. 


Section 8. Disbursements. For the pur- 
pose of carrying out the objects of this 
act, and in the exercise of the powers 
herein granted, the Board shall have 
power to make orders concerning the dis- 
bursement of said fund, but no member 
of the Board shall receive any other com- 
pensation than his actual necessary travel- 
ing expenses connected with attending 
meetings of the Board. 

Section 9. Discipline—Procedure. The 
Board of Commissioners shall establish 
rules governing procedure in cases involv- 
ing alleged misconduct of members of the 
State Bar, and may create committees for 
the purpose of investigating complaints 
and charges, which committees may, be 
empoweréd to administer discipline in the 
same manner as the Board itself, but no 
order for the suspension or disbarment 
of a member shall be binding until ap- 
proved by the Board. The Board or any 
such committee may designate any master 
in chancery or notary public to take testi- 
meey under oath in any such investiga- 
tion. 


Section 10. Supreme Court’s Power to 
Annul Rules. The Supreme Court may 
annul or modify any rule or regulation 
adopted by the Board relative to discipline 
or admission to the Bar. 


Section 11. Power of Subpoena. In 
the investigation of charges of profes- 
sional misconduct the Board, and any 
committee appointed by it for this pur- 
pose, shall have power to summon and 
examine witnesses under oath and com- 
pel their attendance and the production 
of books, papers, documents and other 
writings necessary or material to the in- 
quiry. Such summons or subpoena shall 
be issued under the hand of the gecre- 
tary of the Board and shall have the force 
of a subpoena issued by a court of com- 
petent jurisdiction, and any witness or 
other person who shall refuse or neglect 
to appear in obedience thereto, or who 
shall refuse to be sworn or testify or pro- 
duce books, papers, documents or other 
writings demanded shall be liable to at- 
tachment upon application to the Supreme 
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Court of the State or to any judge of any 
court of record for the district where the 
investigation is conducted, as in cases for 
contempt. 


There are rulings in some states that 
one cannot be punished for contempt 
for refusal to testify before notaries or 
masters under commissions issuing out 
of courts of other states, but as the 
powers of discipline here given relate 
to the right to practice in the courts 
of the state and are in aid of the courts 
in the administration of justice, it is 
thought that the refusal to obey the 
summons or subpoena may lawfully be 
made the subject of contempt proceed- 
ings, even in the states referred to. 


Section 12. Rights of Accused Member. 
Any member of the Bar complained of 
shall have notice and opportunity to de- 
fend by the introduction of evidence and 
the examination of witnesses called 
against him, and the right to be repre- 
sented by counsel. He shall also have the 
right to require the Secretary to summon 
witnesses to appear and testify or produce 
books, papers, documents or other writ- 
ings necessary or material to his defense 
in like manner as above provided. 

Section 13. Record of ngs. A 
complete record of the proceedings and 
evidence taken by the Board, committee, 
or commissioner shall be made and pre- 
served by the Board, but it may, where 
sufficient reason appears, and the accused 
gives his consent, cause the same to be 
expunged. : 

Section 14. Annual Meeting of Bar. 
There shall be an annual meeting pre- 
sided over by the President of the State 
Bar, open to all members of the Bar in 
good standing, and held at such place as 
the Board of Commissioners may desig- 
nate, for the discussion of the affairs of 
the Bar and the administration of justice. 
At noon on the last day of such meeting 
the annual election shall close and the 
ballots be canvassed and the result an- 
nounced. 


Section 15. Unlawful Practice of Law. 
If any person shall, without having be- 
come duly licensed to practice, or whose 
license to practice shall have expired 
either by disbarment, failure to pay his 
license fee, or otherwise, practice or as- 
sume to act or hold himself out to the 
public as a person qualified to practice or 
carry on the calling of a lawyer, he shall 
be guilty of an offense under this act, and 
on conviction- thereof be fined not to ex- 
ceed Five Hundred Dollars, or be im- 
prisoned for a period not to exceed six 
months, or both. — 


Section 16. 


Repealer. 




















The Rule-Making Power of the Courts’ 


By Roscoe Pound 


In England, regulation of procedure 
in the superior courts of law and equity 
has gone through four stages. In the 
first stage, procedure is governed wholly 
by the custom of the tribunal. In a 
second stage, when the customary pro- 


cedure has become fixed and settled} 


changes and improvements come to be 
made and details come to be provided 
for by rules of court. In a third stage, 
legislation takes the matter in hand. 
Parliament makes sweeping changes 
both in fundamentals and in detail. 
For a season, legislation is called on to 
bear the brunt of procedural reform. 
Finally, in a fourth stage, since 1873, 
the English have returned to regulation 
of procedure by rules of court, which 
has proved effective and satisfactory for 
more than half a century. 


How did it happen that in England 
legislative prescribing of the details of 
procedure for a time superseded exercise 
of the rule-making power of the courts 
and that in the United States, without 
ever having tried the rule-making power, 
as a means of adapting the over-refined 
eighteenth-century English procedure 
to our needs, we committed ourselves 
thoroughly for a season to habitual leg- 
islative interference with what ought to 
be left to the courts? I suppose there 
are four reasons, each of which is worth 
looking into in some detail. 


In the first place, the movement for 
reform of procedure, both in England 
and in America, brought on by way of 
reaction from the cumbrous, dilatory, 
expensive, ultra-formal procedure of 
the eighteenth century, came as part of 
the legislative reform movement that 
was one of the outstanding features of 
Anglo-American legal history in the 
nineteenth century. It is true there had 
been legislation on procedure extending 





*Address delivered before Conference of Bar 
Association Delegates at Denver meeting held 
July 13, 1926. 


back to the law-making activity of 
Edward I. But the regular resort to 
legislation as a means of governing pro- 
cedure in the courts begins in England 
after 1688 and is at its height during 
the legislative reform movement in the 
nineteenth century. 


Medieval legislation proceeded on 
ideas fundamentally distinct from those 
which are presupposed by legislation 
today. It was taken to be declaratory 
of custom. Thus, the customary pro- 
cedure that had grown up in the courts, 
the details fixed by rule of court, and 
the procedure prescribed by statute, 
were supposed to rest on the same basis. 
In each case there was an ascertainment 
of custom; by practice, by judicial pro- 
mulgation or by legislative declaration, 
as the case might be. But from the 
time of the Tudors new ideas came in. 
The medieval theory of search for the 
law gave way to Roman ideas of making 
law. Ideas of sovereignty drawn from 
the Corpus Juris and developed by the 
rise of nationalism and the growth of 
strong central governments, led in Eng- 
land to conflicts between the govern- 
ment and Parliament. Sir Edward 
Coke, the oracle of the common law, 
took the side of Parliament and argued 
for what was to become parliamentary 
sovereignty. In England, after the 
revolution of 1688, Parliament was de- 
cisively dominant. In the United States, 
one must admit, by deviation from 
seventeenth-century England, we took a 
different course. By constitutional pro- 
visions for the separation of powers and 
by bills of rights, we put checks on the 
legislative as well as upon the execu- 
tive. It is quite impossible to under- 
stand American public law unless one 
bears in mind that we derive, not from 
the English parliamentary polity of 
today, but from the polity of Tudor 
and Stuart England. Nevertheless, 
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ideas of legislative supremacy and un- 
controlled law-making power were in 
the air and in the books when our in- 
stitutions were formative. Moreover, 
there was a palpable legislative hegem- 
ony in this country down to the time 
of the Civil War, the last echoes of 
which may be found in the speeches of 
the senators at the impeachment of 
Andrew Johnson. Down to the Civil 
War, the legislative department consid- 
ered that it represented the people im- 
mediately and to a peculiar degree. It 
conceived that it wielded the general 
powers of the sovereign people directly 
and immediately. Hence, it was prone 
to assume that whatever the sovereign 
people could do, by virtue of their sov- 
ereignty, they could do through legis- 
lation. It was not until after the Civil 
War that judicial enforcement of con- 
stitutional limitations on legislation be- 
came an everyday matter. Prior to 
that time, there had been need of judi- 
cial enforcement of the constitutional 
precepts defining the respective limits 
of federal and state legislation. But a 
general tendency to question legislative 
omnicompetence- comes with the passing 
of the de facto leadership of the legis- 
lative department, which took place in 
the last third of the last century. 


Thus, both in England and in Amer- 
ica, the nineteenth century overhauling 
of procedure took place at a time when 
men turned naturally to the legislature 
to take the lead in all things. It took 
place at a time when the legislative de- 
partment did not doubt its competence 
to every sort of task. It took place 
when there had come to be a long tra- 
dition of parliamentary sovereignty in 
England and the de facto hegemony of 
the legislative in America was unchal- 
lenged. Naturally when common-law 
procedure had to give way to a simpler, 
more flexible, less formal system, men 
appealed to the legislature. So far men 
could see at that time, such was the 
appropriate solution of all political and 
legal difficulties. 


JOURNAL OF THE 


Professional Resistance 


A second reason is to be found in the 
over-conservatism of the legal profession 
both,in England and in America at the 
close of the first half of the nineteenth 
century. It is not easy for this genera- 
tion, to whom the changes wrought by 
the legislative reform movement of the 
last century pass for fundamentals of 
the legal order—it is not easy for us to 

ealize how those changes were regarded 

by the leaders of the profession at that 
time. A lawyer who looked back on the 
whole forty-five years of agitation and | 
legislation that culminated in the Judi- 
eature Act, could not refrain from ex- 
pressing his astonishment at the loath- 
ing with which he had been brought up 
tc regard those who took the lead in 
1828. There is an impressive lesson for 
us in what leaders of the New York bar 
had to say about reform of procedure 
in 1847 and 1848. Demonstrably many 
unhappy features of the New York Code 
of Civil Procedure are traceable to re- 
fusal of the strongest men in the pro- 
fession to take part in a change that 
had to come; to their persistent resist- 
ance where they might and should have 
guided the reform and given it stability 
and assured direction. They left to 
legislation what the courts should have 
done and might have done by applying 
to procedure the same creative resource 
and inventive power which they dis- 
played so notably in reshaping English 
substantive law to make a common law 
for America. 


Perhaps it would have been too much 
to expect the courts to take both sub- 
stantive law and proeedure in hand at 
the same time. The development of an 
American common law, adequate to the 
needs of the pioneer, rural, agricultural 
society of the last century and equal to 
the demands of forty-eight states of the 
most diverse geographical, economic, 


racial, and social conditions—the de- 
velopment of such a common law, chiefly 
on the basis of the English decisions and 
English statutes of the seventeenth cen- 
tury, in seventy-five years of judicial 
activity after the Revolution, is one of 
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the marvels of legal history. Moreover, 
and this must stand for our third rea- 
son, our courts had no such models at 
hand for remaking procedure as they 
had for the finding and reshaping of 
commercial law and for the. development 
of the substantive civil side of the law. 
We should remember that comparative 
law was no mean factor in the making 
of an American common law. It is not 
merely that our courts worked with 
English materials under the conditions 
of the new world. The theory of the 
time took all positive law to be declara- 
tory of a universal, ideal, natural law. 
Other peoples had reason as well as the 
English. Indeed, on political grounds, 
Americans after the Revolution were by 
no means inclined to attribute ultimate 
wisdom to the common law of England. 
One need only look at the older reports 
in New York, at Kent’s Commentaries, 
or at Story’s treatises, in order to see 
to how large an extent’ Comparative 
Law helped give form and supplied con- 
tent to American law in its formative 
period. 

Comparative law had chief influ- 
ence in commercial law, where the 
Continental treatises were truly quar- 
ries for American judges and law 
teachers and law writers. From com- 
mercial law its influence spread over 
the whole civil side of the law. More- 
over, both in commercial law and on the 
civil side of the law generally, a paral- 
lel judicial development was going on 
in England. At the Revolution, Lord 
Mansfield was still upon the bench. The 
absorption of the law merchant into the 
eammon law was still incomplete and 
. rystallization of equity under Lord 
Elaon was yet to come. Kent and Story 
in this country had much to do both with 
the reception of the law merchant and 
with putting the doctrines of English 
equity in their classical form. This re- 
source failed us in proeedure. There 
was nothing for us in Continental pro- 
cedure. Indeed, the Continental pro- 
cedure of that time needed overhauling 
quite as much as English procedure. 
Moreover, it was not adapted nor was 
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it adaptable to our judicial organization 
and judicial and forensic methods. The 
Anglicizing of procedure that has gone 
on in Louisiana may serve to show why 
it was that American lawyers of the 
formative era of our legal institutions 
derived nothing from procedure of the 
civil law. While civilians are quoted 
on every hand in connection with prob- 
lems of substantive law, they are never 
quoted in connection with questions of 
procedure except by way of pedantic 
display of learning. Nor could we de- 
rive much from parallel development of 
the law of procedure in England. Dur- 
ing the long struggle for reorganization 
of the judicial system and reform of 
procedure, from 1828 to 1873, England 
regularly had recourse to legislation. 
The ¢reative judicial decisions, that 
were of such use to American judges 
durmg the formative era, were rendered 
in equity, in commercial law, or on new 
questions of substantive law on its civil 
side. They were rarely rendered on 
points of practice, because English law- 
yers were learning to leave such things 
to the legislature, expecting judges to 
deal vigorously with new questions of 
substantive law as they arose; but ex- 
pecting the means of giving effect to the 
substantive law to stand fast forever. 
After 1873 we had followed that ex- 
ample not wisely but too well, and had 
become set in bad ways. 


Apprentice Training of Bar 


A fourth reason, and not the least 
reason, for our hitherto settled practice 
of committing the details of procedure 
to legislation may be found in the sort 
of legal education that prevailed in the 
United States until the present genera- 
tion. If the beginning all common- 
law lawyers were apprentice trained. 
The lawyer learned the art of his craft 
as any craftsman learns his trade, by 
watching his elders and seeing how they 
did things, and doing the like. The first 
American law schools were simply glori- 
fied law offices and their methods and 
modes of thought have colored the work 
of our law schools of today. Moreover, 
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this apprentice training has persisted in 
many parts of the country. Wherever 
the simple conditions of rural, pioneer, 
agricultural America of one hundred 
years ago still obtain, a large part, per- 
haps the larger part, of those who come 
to the bar are still trained in this way. 
This apprentice training is before all 
else a training in the details of local 
procedure; something that has charac- 
terized our law since the middle of the 
last century, reaching its high water 
mark in the last decade of that century. 
So long as the majority of the profes- 
sion feel or assume that procedure is the 
main department of the law, so long 
as they are prone to think in terms of 
procedure rather than of substantive 
law, it will be natural for them to feel 
that procedure must be left to legisla- 
tion, if the separation of powers is to 
be maintained and the substantive*law 
is to be under the control of the legisla- 
tive department. 


Thus we come to the question of con- 
stitutionality which every new depar- 
ture in. American law must expect to 
face. In this connection, it may con- 
sole us when we observe that eminent 
lawyers and one strong judge declared 
the New York Code of Civil Procedure 
unconstitutional as infringing a consti- 
tutional recognition of law and equity 
as forever and of necessity separate and 
distinct. But the relation of the rule- 
making power of common-law courts to 
the separation of powers, universally 
recognized or set up in American con- 
stitutions, deserves careful considera- 
tion. 


In truth procedure of courts is some- 
thing that belongs to the courts rather 
than to the legislature, whethgr we look 
at the subject analytically or histor- 
ically. It is a misfortune that the 
courts ever gave it up. Analytically, 
there is no more warrant for the legis- 
lature’s imposing a strait-jacket of 
statutory procedure upon the courts 
than for its doing the like with the 
executive. No one supposes that the 


courts can impose their general ideas 
of fitness and propriety upon legislative 
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procedure or executive procedure. Nor 
would the idea that the minutiae of judi- 
cial procedure can be laid down by legis- 
lators have taken root had it not been 
for the rule-of-thumb apprentice train- 
ing of the bulk of the profession, which 
led them to feel that the whole of the 
law was bound up in procedure and 
hence that the legislature must prescribe 
judicial procedure or abdicate control 
over the law. Historically the matter 
is even more clear. For the common-law 
courts have governed procedure by gen- 
eral rules from the middle ages to the 
present, and the first publi¢ action of 
the Supreme Court of the United States 
was to make a rule adopting the practice 
of the Court of King’s bench’ as the 
practice of that tribunal. 


How do we determine what is execu- 
tive, what is legislative and what is ju- 
dicial? In practice, the lines are laid 
out as a resultant of history and analy- 
sis. In doubtful cases, however, we 
employ a historical criterion: We ask 
whether, at the time our constitutions 
were adopted, the power in question was 
exercised by the Crown, by Parliament, 
or by the judges. Unless analysis com- 
pels us to say in a given case that there 
is a historical anomaly, we are guided 
chiefly by the historical criterion. 


History Confirms Analysis 


When American constitutions were 
adopted, the power to make general rules 
governing procedure was and had been 
for centuries in the King’s courts at 
Westminster. Causes were not heard 
ordinarily at ‘bar in those courts. They 
were tried at circuit, But the procedure 
was regulated by general rules of prac- 
tice promulgated by the judges of the 
superior courts at Westminster. Turn 
to Tidd’s Practice, which was the stand- 
ard book on English procedure when’ 
our American constitutions were adopt- 
ed. You will find there general rules of 
practice, some of which go back as far 
as Richard II, many as far as the 
Tudors, and several as far as the first 
years of James I, from which we date 











AMERICAN JUDICATURE SOCIETY 


the reception of the common law in this 
country. 

Hence, if anything was received from 
England as a part of our institutions, it 
was that the making of these general 
rules of practice was a judicial function. 
Indeed, this was well understood in the 
beginning of American law. At the very 
outset, the Supreme Court of the United 
States, in answer to an inquiry by the 
Attorney General, said that the practice 
of the court of King’s Bench would ob- 
tain for the time being, but that present- 
ly the court would promulgate some 
rules of practice. Not only was this 
done by the United States Supreme 
Court, but the highest court of New 
York, before 1847, promulgated rules of 
practice, very many of which were 
simply turned into sections of the Code 
of Civil Procedure and are in force 
under that guise today. 

But, some will say, granting that such 
a power might exist in a supreme court, 
with respect to practice in that court, 
how far could such a tribunal consti- 
tutionally provide rules for subordinate 
courts which are likewise constitutional ? 
Here again the historical argument is 
decisive. At the time our constitutions 
were adopted, the power to prescribe 
rules. of practice for the nisi prius 
courts was an immemorial power of the 
superior courts at Westminster. The 
courts of assize and nisi prius were in- 
dependent courts. Yet the practice in 
both was governed by general rules 
made by the courts at Westminster 
which had authority to review their 
proceedings. Indeed, we have good 
American precedent for this argument. 
In Ohio the probate court is a constitu- 
tional court. In that state a statute 
provided that the Supreme Court might 
prescribe rules of practice governing the 
probate courts. That statute was up- 
held because historically the power of the 
court of review to promulgate rules of 
practice for tribunals of first instance 
had always been a judicial power. 


Courts’ Surrender a Misfortune 


It is a misfortune that American 
courts ever gave up their control of 
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procedure. I concede that today, after 
seventy-five years of codes and practice 
acts and prolific procedural legislation, 
we can’t go so far as to pronounce such 
legislative interference with the opera- 
tions of a co-ordinate department to be 
unconstitutional. Perhaps the ground is 
so far debatable that the courts could 
not have resisted legislative annexation 
of that domain. Today, at any rate, we 
must concede that the legislature may 
enact codes of procedure and detailed 
practice acts. Equally, however, we 
should insist that the legislature ought 
not to do such things, not merely on 
grounds of expediency and for the sake 
of a better and more effective admin- 
istration of justice, but as a matter of 
due regard for the constitutional system 
of separation of powers. None of the 
co-ordinate and co-equal departments of 
our polity can do its work effectively if 
the minute details of its procedural op- 
erations, as distinct from the substan- 
tive law it applies or administers, are 
dictated by some other department. 
That the legislature should claim such a 
power is something that comes down to 
us from the extravagant claims of the 
legislatures in the period of legislative 
hegemony. The legislature ought to 
leave judicial procedure to the judiciary 
as the judiciary must leave legislative 
procedure (except as prescribed some- 
times by state constitutional provisions) 
to the legislature. Certainly, if legis- 
latures choose to abdicate their acquired 
power and to leave judicial procedure 
to the courts where it belongs, there can 
be no constitutional objection. 


What are the advantages of regulation 
of procedure by rules of court? Grant- 
ing that analytically and historically 
control over judicial procedure is a mat- 
ter for the judiciary, why should one 
wish to change the American legislative 
precedents of seventy-five years and re- 
vert to the system of rules of court? 
What may we expect to achieve by 
reverting to the common law in this 
particular, after so long a period of 
legislative control? 
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Experience Opposed to Statutory Rules 


We are not driven to rely upon gen- 
eral reasoning in order to answer this 
question. We can vouch a generation of 
experience in England, the experience 
of the federal equity rules, the experi- 
ence of the federal admiralty rules, the 
experience of the rules in bankruptcy 
and in copyright, and the experience of 
administrative tribunals throughout the 
land, to each of which a full control of 
its procedure through exercise of a rule- 
making power has regularly been con- 
ceded. Indeed, it is a curious anomaly 
that the legislatures and the bar have 
been quite willing to allow administra- 
tive boards and commissions, tribunals 
manned by laymen and provided with 
little or no substantive law, a free hand 
to shape their own procedure by giving 
them the rule-making power of the com- 
mon law judge, while insisting that the 
courts, manned by trained judges, ac- 
customed to refer their every action to 
legal principles, and provided with an 
elaborate apparatus of substantive law, 
be held down by detailed procedural 
legislation. One would think that if 
either were to be given some scope for 
doing things efficiently in its own way, 
as dictated by experience, it would be 
the courts; that if either needed the 
procedural strait-jacket of a statute, 
it would be the administrative commis- 
sion. 

I have -cited the different kinds of 
experience with the rule-making power 
of tribunals which are available for 
study. What have they to tell us? 
Compare these examples with the his- 
tory of legislative regulation of pro- 
cedure in New York, where the regime 
of detailed statutory procedure has pre- 
vailed longest and has gone farthest. 
The hypertrophy of procedure in New 
York has gone along with an excep- 
tional ineffectiveness as compared with 
more than one of our older states in 
which the legislatures have contented 
themselves with relatively simple prac- 
tice acts and have left large common 
law powers to the courts. 
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Experience shows abundantly that 
regulation of procedure by rules’ of 
court is the way to insure a simple, 
effective procedure, attained by gradual 
and conservative overhauling and re- 
shaping of existing practice. It shows 
that in this way new demands upon the 
machinery of judicial administration 
may be met promptly by the ordinary 
means of legal growth, instead of wait- 
ing vainly for years for intervention of 
the legislative deus ex machina. If one 
doubts this, he need but compare the 
effective way in which the federal equity 
rules have dealt with enforcement of 
decrees calling for construction work, 
or the simple effective English rule- 
made procedure as to interpretation of 
instruments, with the halting American 
state legislation on either subject. 


Advantages of Court Rules 


Again, rules of court have an enor- 
mous advantage in that they are inter- 
preted by those who make them. They 
are not made by one body and then 
interpreted and applied by another 
body, which is out of sympathy with 
them. It took more than half a century 
for judges to acquire sympathy with the 
codes of civil procedure. For nearly 
two generations, courts were governed 
by historical ideas and common’ law 
conceptions at variance with the spirit 
of the codes, and in consequence many 
of their most important provisions have 
failed of effect. The relatively rapid 
development of a modern procedure in 
England is largely due to the circum- 
stance that those who made the rules 
interpreted and applied them. More- 
over, it is easy to bring professional 
opinion to bear upon the rule-making 
power, whereas the difficulty of pro- 
ducing legislative action with reference 
to even the most erying needs of judi- 
eial procedure is notorious. Legisla- 


tures today are so busy, the pressure of 
work is so heavy, the demands of:legis- 
lation in matters of state finance, of eco- 
nomic and social legislation, and of pro- 
vision for the need of a new urban and 
industrial society are so multifarious, 
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that it is idle to expect legislatures to 
take a real interest in anything so re- 
mote from newspaper interest, so tech- 
nical, and so recondite as legal proced- 
ure. I grant the courts are busy, too. 
But rules of procedure are in the line 
of their business. When a _ judicial 
council or a committee of a bar associa- 
tion comes to a court with a project for 
rules of procedure, they will not have 
to call in experts to tell the judges what 
the project is about; they will not, as 
has happened more than once when 
committees of the American Bar As- 
sociation have gone before Congressional 
Committees—they will not have to be 
taught the existing practice and the 


mischief as well as the proposed remedy. 


When rules of procedure are made by 
judges, they will grow out of experience, 
not out of the ax-grinding desires of 
particular law-makers. 

Another conspicuous advantage of 
regulating procedure by rules of court 
is that changes may be made from time 
to time as needed; rules may be tried 
out and molded to the needs of prac- 
tice. They will not be made once for all 
by a rigid statutory provision requiring 
all the pomp and circumstance of repeal 
or of legislative amendment before they 
ean be abrogated or improved. They 
will not have to be laid down as a whole 
a priori in advance. They can be built 
up as the work of the courts dictates and 
ean reflect mature experience, where 
statutory procedural provisions too often 
reflect only abstract speculations. The 
history of American codes of civil pro- 
cedure and practice acts is full of 
examples of unfortunate provisions in- 
serted when the statute was first en- 
acted, which have embarrassed the ad- 
ministration of justice ever since, and 
of which neither judicial interpretation 
nor subsequent legislation has been able 
to deliver us. In contrast, the few un- 
fortunate features of the first English 
rules under the Judicature Act were 
done away with long since. 

Procedure Should Be Subsidiary 

Most of all, however, when procedure 
is governed by rules of court rather 


» 
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than by statute, the tendency is to make 
procedure subsidiary to the substantive 
law as it ought to be. In this connec- 
tion, one might compare English rule- 
governed procedure with American 
statute-governed procedure. But 
another example is quite as significant. 
In the old days of Jardyce and Jardyece, 
equity procedure was even more cum- 
brous, expensive, dilatory and ineffec- 
tive than common law procedure in its 
worst days. Today under the federal 
equity rules, one seldom meets ques- 
tions of equity practice gn the Federal 
Reporter. But the states ig which com- 
mon law procedure has been prescribed 


_in detail by elaborate codes are still 


struggling with all manner of proced- 
ural difficulties as testified to in every 
volume of their reports. 

Are there any disadvantages in regu- 
lation of procedure by rules of court to 
be set over against the foregoing ad- 
vantages? Study of the English rule- 
making power in action, of the rule- 
making power of the Supreme Court of 
the United States in action, and of rule- 
making in action in those states where 
the courts still retain much of their 
common law rule-making powers has 
failed to disclose any. Nor have I 
found any in the literature of this sub- 
ject beyond those familiar vague and 
general prophecies of disaster with 
which in all eases our best lawyers have 
always greeted any project with which’ 
they were unfamiliar. The most vigor- 
ous attack on revival of the rule-making 
power is to be found in a recent address 
of Senator Walsh before the Bar As- 
sociations of Texas, Louisiana and 
Arkansas. He feels strongly that the 
proposal to govern procedure by rules 
of court rather than by statute is a 
menace to our institutions and will lead 
to widespread and injurious confusion. 
But underlying his whole argument is 
a fallacious assumption that rules of 
court will substitute one elaborate, de- 
tailed, rigid, hard and fast code for 
another. Apparently he cannot con- 
ceive of procedure except as an elab- 
orate, detailed system of more or less 


/ 
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arbitrary precepts. Thinking of it 
thus, he holds rightly that it is better to 
keep the arbitrary system we have than 
to replace it by another that we shall 
have to learn. 


But all experience shows that while 
statutory procedure runs to details, be- 
comes elaborate and overgrown, and is 
of necessity rigid and unyielding, pro- 
cedure prescribed by rules of court 
tends continually to become simple, 
adapted to its purposes, and adaptable 
by the simple process of judicial amend- 
ment to new Situations and needs of 
practice. If‘one doubt this, let him com- 
pare any set of court rules with even 
the best of the codes of procedure. If 
new legislative codes and practice acts, 
of the sort familiar since 1847, were 
proposed, the things which Senator 
Walsh fears might well give us pause. 
But when he opposes regulation of pro- 
cedure by rules of court, he invites these 
very things. For as things are now, 
legislative codes of procedure are the 
only resource of our law-makers in a 
time when more effective judicial admin- 


istration is urgently demanded. I dep- 
recate new codes as much as he does. 
Hence I look with confidence to the 
tried alternative of return to the com- 
mon law powers of our courts. 
Apprentice-trained, rule - of - thumb - 
trained lawyers have been unable to 
think of administration of justice with- 
out a hypertrophy of procedure. But 
we cannot go on in the urban, industrial 
American of today under the heavy 
weight of procedural detail with which 
our courts are struggling. If we de- 
mand that our courts do things, we must 
give them power to do things—we must 
set them free to do things. We must 
hold them to the substantive law, in- 
deed. But we must not make the sub- 
stantive law nugatory by loading the 
courts with procedural: requirements. 
We must cease to prescribe the details 
of procedure by legislation. None of 
you would think of urging a code of 
substantive law. But every reason you 
would bring forward against such a 
code is strong tenfold against codes of 
procedure and detailed practice acts. 





The Purchase of Judicial Office 





Cleveland Bar Association, a Leader in Movement to Elect Best 
Qualified Candidates, Confronted With Serious 
Problem in Candidates’ Expenditures 





The Cleveland Bar Association has 
been a leader in the work of supporting 
preferred candidates for judical posi- 
tions. In this fall’s election all of the 
eight candidates recommended by the 
Association were elected. But the As- 
sociation is dissatisfied with the cam- 
paign because of the large sum of money 
spent by candidates. It has created a 
committee of five to investigate the 
subject. 

The vacancies to be filled at the recent 
election were as follows: One judge of 
the Court of Appeals (uncontested), five 


places in the Common Pleas bench, one 
in the Probate Court and one in the 
Insolvency Court. The ballot contained 
the names of nine candidates for the 
Common Pleas Court, two for the Pro- 
bate Court and four for the Insolvency 
Court. So it appears that all the As- 
sociation’s candidates, except one, had 
plenty of competition, and the fact that 
all were elected indicates, apparently, 
that the voters are disposed to heed the 
advice of the Bar. 

When the Cleveland Bar Association 
first assumed to pass on the qualification 
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of judicial candidates in order to guide 
voters, one of the ideals was that the bar 
would conduct the campaign and the 
approved candidates, especially those 
already in judicial office, would be re- 
lieved of the embarrassment of making 
a campaign. On that occasion the Bar 
spent $5,900, all but $200 of the entire 
amount reported. All of the Bar can- 
didates were elected. 


But in the recent campaign the situa- 
tion was far different and when the ex- 
pense reports were filed it was disclosed 
that the Association had spent about 
$4,600 and the candidates and their 
‘‘campaign committees’’ had expended 
about $50,000. 


And so the investigating committee 
was appointed. 

The Cleveland Bar has been more suc- 
cessful in influencing voters to support 
recommended candidates for the bench 
than any other association. It has also 
béen bolder, for on one occasion it select- 
ed lawyers considered specially qualified 
and induced them to become condidates 
by pledging to them association support 
from start to finish, regardless of the 
fact that some of the candidates who 
might come into the field later would be 
fully up to the Association standards. 
In this campaign the voters of Cleveland 
enjoyed the unique situation of having 
more than enough excellent candidates 
in the field. The Association was very 
successful. 


Now it appears that Association sup- 
port stimulates first the unrecommended 
candidates to spend money freely, and 
this tends so strongly to outweigh Bar 
support as to oblige the approved can- 
didates also to campaign just as vigor- 
ously, and spend money as freely, as 
they would without Bar support. Hence 
the coming investigation. 


These early skirmishes in a difficult 
field are very important. Either the Bar 
Associations of the large cities must 
acquire the prestige of influencing vot- 
ers, ninety per cent of whom are neces- 
sarily totally ignorant of the candidates’ 
qualifications, or they must find some 


substitute for a system of selection 
which is inevitably tending toward the 
election of the candidate who most freely 
violates the standards of decency upheld 
by both bench and bar. 


It seems altogether probable that the 
lawyers constitute the most conservative 
element in respect to the matter of selec- 
tion of judges. Suggest any other mode 
than popular election and ready support 
is found for it everywhere in the larger 
cities, except among lawyers. This is 
not to say, however, that there are not 
a good many lawyers who are ready to 
assent to some other and reasonably ex- 
pert mode of selection, and they are 
apparently growing in number. 


It is unfortunate that thinking along 
this line has been so narrow, for gener- 
ally it is assumed that judges must 
either be appointed by a governor for 
life terms, or elected by popular vote for 
brief terms. There are many other ways 
to select judges than these. The bar 
should make a study of the subject and 
first learn what experience the country 
affords, what plans have been made, and 
then be prepared to advise the public. 


The large expenditure of money in 
the recent Cleveland campaign is im- 
portant because the stamp of bar ap- 
proval tends to become of less value 
when checkbooks are used freely. Unless 
something can be done to remedy this 
trend the consequences are likely to be- 
come steadily worse, and they cannot 
go much farther without bordering on 
scandal. 


The reaction of the editor of the Cleve- 
land Plain Dealer to the matter is inter- 
esting. The following editorial, printed 
Nov. 24, shows how this newspaper, and 
presumably many of its readers, view 
the matter: 

The Ballyhooers 


The Cleveland Bar Association tackles a 
real problem in trying to restore the pro- 
prieties to judicial campaigns in this 
country. It naturally desires to keep the 
judiciary out of the scramble of politics 
as far as possible but can do little beyond 
exercising moral suasion to that end. Even 
if it could bind its own indorsees not to 
engage in campaign ballyhooing its 
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authority obviously would not extend to 
candidates whose defeat the association 
recommends. No less clearly for the bar 
to keep its indorsees off the stump while 
the outsiders were nightly peddling their 
own merits would be to defeat its own 
program. 


October’s spectacle of a dozen or more 
nominees for the bench begging for votes, 
spending thousands of dollars advertising 
their judicial capacity, placarding the town 
with lithographs and ding-donging it from 
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cruising trucks, has become an unpleasant 
demonstration of democracy grown to 
weeds. It is not surprising that courts, 
judges and judicial processes under the 
elective system do not command the re- 
spect essential to their best functioning. 


The answer, it seems to us, is the adop- 
tion of an appointive judiciary. Whether 
Ohio is ready for such a step now may be 
questioned.. We see no other ultimate 
remedy for conditions becoming intoler- 
able. 





Model Arbitration Statute Offered 





American Arbitration Association, Powerfully Supported by 
Commercial Interests, Advances Voluntary Procedure — 
Lawyers Have New Opportunity 





The American Arbitration Association 
has recently submitted its model state 
arbitration act, which we publish below 
with the Association’s explanation of it. 
Like the United States act, the New 
York and the New Jersey acts, this draft 
makes an agreement to arbitrate contro- 
versies, which may arise in the future, 
‘‘valid, irrevocable and enforceable.’’ 
The constitutionality of the provision 
covering enforcement has been sustained 
in decisions of the New York Court of 
Appeals and United States Supreme 
Court. 

In the JOURNAL for August, 1926, 
reference was made to the work of the 
American Arbitration Association in 
inducing a number of leading law 
schools and schools of commerce to insti- 
tute courses in arbitration and under- 
take research in arbitration law. This 
is a small part of the Association’s pro- 
gramme and activity. It is preparing to 
obtain in every state a survey of the 
present condition of arbitration as to the 
statutes, the decisions, the practice and 
other aspects. These surveys are to be 
made undor the auspices of a leading law 
school. When such a survey is com- 
pleted there will be afforded for the first 
time a comprehensive statement of all 
conditions affecting arbitration, and this 


will permit of making plans on a factual 
basis. 

A year book is being compiled which 
will contain every bit of information 
now obtainable, concerning arbitration 
practices, associations which foster arbi- 
tration, the personnel of arbitration com- 
mittees, rules of procedure, statistics 
and all other available facts. It is easy 
to seo that such a compendium will be of 
very great use, especially to organiza- 
tions just beginning to develop this field. 


There appears to be no difficulty in 
inducing trade associations of all kinds 
to adopt arbitration for their members. 
Ths Arbitration Society lends a hand by 
drafting appropriate rules for the par- 
ticular service. The organization work 
has now entered upon the stage of bring- 
ing the various associations which suc- 
cessively deal with a given product, from 
its raw stage to finished goods, into 
co-operation in arbitration. This is us*- 
ful because in many associations there 
are few deals between the ‘members; 
their contracts are made with members 
of an association who provide raw mate- 
rial and with members of a jobbers’ or 
retailers’ association which is concerned 
with marketing. 


Some of the leading lawyers, bankers, 
manufacturers and commercial men of 
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the country appear as vice presidents, 
directors or members of the Council. 
The list of affiliated organizations is too 
long to be printed here. 


Opportunities for Lawyers 


It appears timely for lawyers to con- 
sider what their attitude is to be toward 
arbitration. In a number of instances 
lawyers have become professional arbi- 
trators in the employ of trade associa- 
tions, their selection being due to the 
obvious fact that a lawyer who is 
acquainted with a line of goods or mate- 
rials and with the custom of the trade is 
presumed to make the best arbitrator. 
Freed from all the encumbrances of 
ordinary procedural law and rules of 
evidence, he can be just as prompt as a 
lay arbitrator, and his training in legal 
thinRing is an advantage. 


That the trend toward arbitration 
opens up new opportunities for the law- 
yer is evidenced by a letterhead recently 
received which reads as follows: ‘‘A. C. 
Lappin, Lawyer-Arbitrator. Suite 948, 
Buhl Building, Detroit, Mich. ‘Specializ- 
ing in the settlement of claims and con- 
troversies without court proceedings.”’ 


To most lawyers the matter will pre- 
sent itself in the form of retainers to 
attend upon arbitrations and submit cli- 
ents’ cases. Resort to arbitration in the 
larger cities, where this procedure finds 
its natural environment, will mean to the 
plaintiff’s lawyer the opening of a dead- 
lock on litigation. Wherever dockets are 
congested the courts exist to serve 
defendants. They also greatly increase 
the number of defendants. The tempta- 
tion to gain from one to three years time 
on a payment is too strong for many men 
who have only to trump up a dispute 
and, on being sued, demand jury trial. 
By the time frozen justice is thawed out 
they may be dead, or money may be 
plentiful, or they may be execution- 
proof. They stand a good chance to ben- 
efit themselves whatever may-happen. 


Ths tieing up of claims on congested 
dockets must impose a very severe cost 
upon lawyers. Arbitration is calculated 
to redress this situation. In certain 
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intimate trade associations the members 
will arbitrate without the aid of lawyers. 
But it is to be presumed that generally 
in all controversies involving a sufficient 
stakn to make a party anxious, a lawyer 
will be retained. The business man will 
not ba nearly so averse to paying his 
lawyer for presenting a case before an 
arbitrator, where a positive result fol- 
lows speedily, as to paying when the 
services involve litigation of a prolonged 
and une*rtain nature. 


Given a suitable arbitration law, there 
cannot be the slightest fear that the law- 
yer will exert a prejudicial influence on 
arbitration. The fault of litigation in 
the courts is not so much that of the law- 
yer as of a system which cannot be made 
to yield efficient results under metropoli- 
tan conditions. The lawyer ¢an utilize 
arbitration as an instrument to afford his 
client real justice, as against mere theo- 
retical justice. He can also find a place 
for himself as arbitrator. There never 
is a time in any community when there is 
not more judicial talent in the practicing 
bar than on the bench. This potential 
talent may be utilized under the arbitra- 
tion law. Lawyers would find it profit- 
able for themselves to refuse to demand 
jury trial for their clients—such 
demands being the essential cause for 
long delays—and instead agree upon 
some other lawyer to act as judge. They 
would get their cases tried expertly and 
speedily. And the profession would 
profit from such practice, both because 
it would have found a way to unlock 
justice, and because it would dignify the 
role of the lawyer to permit him to act as 
judge. 

Lawyers would do well to write to the 
American Arbitration Association, 342 
Madison Ave., New York City, for 
detailed information. 


Arbitration to Prevent Bankruptcy 


A new suggestion of what arbitration 
may permit comes from the prospectus 
of the United Creditors Protectors, 19 
South La Salle street, Chicago. This 
corporation offers its services to prevent 
bankruptcy and conserve assets through 
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an agreement between debtor and credi- 
tors whereby an arbitrator is appointed 
with all the power of a _ receiver 
appointed by a court of chancery. The 
arbitrator is given supervision over the 
debtor, who remains in nominal control. 
The whole matter may be kept from pub- 
lic knowledge while the business is 
assisted to a position of safety and sol- 
vency. The plan was first worked out by 
J. Kent Greene, of the Chicago bar, who 
reports that it has proved successful in 
practice. 


The Model Arbitration Act 


An Act to Make Valid and Enforceable 
Written Provisions or Agreements 
for the Arbitration of Disputes 


Be it enacted by, etc. 


Section 1. Validity of Arbitration Agree- 
ments. A provision in any written contract 
to settle by arbitration a controversy there- 
after arising out of such contract, or out 
of the refusal to perform the whole or any 
part thereof, or an agreement in writing 
between two or more persons to submit 
to arbitration any controversy existing be- 
tween them at the time of the agreement 
to submit, shall be valid, irrevocable and 
erforceable, save upon such grounds as 
exist at law or in equity for the revocation 
of any contract. 


Section 2. Stay of Proceedings Brought 
in Violation of Arbitration Agreement. If 
any suit or proceeding be brought upon 
any issue referable to arbitration under an 
agreement in writing for such arbitration, 
the court in which such suit is pending, 
upon being satisfied that the issue involved 
in such suit or proceeding is referable to 
arbitration under such an agreement, shall 
on application of one of the parties stay 
the trial of the action until such arbitration 
has been had in accordance with the terms 
of the agreement, providing the applicant 
for the stay is not in default in proceeding 
with such arbitration. 


Section 3. Remedy in Case of Default— 
Jurisdiction—Petition and Notice—Hear- 
ing and Proceedings. The party aggrieved 
by the alleged failure, neglect or refusal of 
another to perform under a written agree- 
ment for arbitration may petition any court 
of record having jurisdiction of the parties 
or of the property for an order directing 
that such arbitration proceed in the man- 
ner provided for in such agreement. Five 
days’ notice in writing of such application 
shall be served upon the party in default. 
Service thereof shail be made in the man- 
ner provided by law for the service of a 
summons. The court shall hear the parties, 
and upon being satisfied that the making 
of the agreement for arbitration or the 
failure to comply therewith is not in issue, 
the court shall make an order directing 
the parties to proceed to arbitration in ac- 
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cordance with the terms of the agreement. 
If the making of the arbitration agreement 
or the failure, neglect, or refusal to per- 
form the same be in issue, the court shall 
proceed summarily to the trial thereof. If 
no jury trial be demanded the court shall 
hear and determine such issue. Where 
such an issue is raised, either party may, on 
or before the return day of the notice of 
application, demand a jury trial of such 
issue, and upon such demand the court 
shall make an order referring the issue or 
issues to a jury called and impanelled in 
the manner provided for the trial of equity 
actions. If the jury find that no agreement 
in writing for arbitration was made or that 
there is no default in proceeding there- 
under, the proceeding shall be dismissed. 
If the jury find that an agreement for 
arbitration was made in writing and that 
there is a default in proceeding there- 
under, the court shall make an order 
summarily directing the parties to proceed 
with the arbitration in accordance with 
the terms thereof. 


Section 4. Appointment of Arbitrators. 
If, in the agreement, provisions be®made 
for a method of naming or appointing an 
arbitrator or arbitrators or an umpire such 
method shall be followed; but if no method 
be provided therein, or if a method be 
provided and any party thereto shall fail 
to avail himself of such method, or if for 
any other reason there shall be a lapse in 
the naming of an arbitrator or arbitrators 
or an umpire, or in filling a vacancy, then 
upon the application of either party to the 
controversy the court aforesaid or the 
court in and for the (district or county) 
in which the arbitration is to be held shall 
designate and appoint an arbitrator or 
arbitrators or umpire, as the case may re- 
quire, who shall act under the said agree- 
ment with the same force and effect as if 
he or they had been specifically named 
therein; and, unless otherwise provided in 
the agreement, the arbitration shall be by 
a single arbitrator. 


Section 5. Application Heard as Mo- 
tions. Any application to the court here- 
under shall be made and heard in the 
manner provided by law for the making 
and hearing of motions, except as other- 
wise herein expressly provided. 


Section 6. Witnesses — Summoning — 
Compelling Attendance. When more than 
one arbitrator is agreed to, all the arbi- 
trators shall sit. at the hearing of the case 
unless, by consent in writing, all parties 
shall agree to proceed with the hearing 
with a less number. The arbitrators 
selected either as prescribed in this act or 
otherwise, or a majority of them, may 
summon in writing any person to attend 
before them or any of them as a witness 
and in a proper case to bring with him 
or them any book, record, document, or 
paper which may be deemed material as 
evidence in the case. The fees for such 
attendance shall be the same as the fees of 
witnesses in courts of general jurisdiction. 
The summons shall issue in the name of 
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the arbitrator or arbitrators, or a majority 
of them, and shali be signed by the arbi- 
trator or arbitrators, or a majority of 
them, and shall be directed to the said 
person and shall be served in the same 
manner as subpoenas to appear and testify 
before the court; if any person or per- 
sons so summoned to testify shall refuse 
or neglect to obey said summons, upon 
petition the court in and for the (district 
or county) in which such arbitrators, or a 
majority of them, are sitting may compel 
the attendance of such person or persons 
before said arbitrator or arbitrators, or 
punish said person or persons for con- 
tempt in the same manner now provided 
for securing the attendance of witnesses 
or their punishment for neglect or refusal 
to attend in the courts of this State. 


Section 7. Depositions. Upon petition, 
approved by the arbitrators or by a 
majority of them, any court of record in 
and for the (district or county) in which 
such arbitrators, or a majority of them, 
are sitting may direct the taking of dep- 
ositions to be used as evidence before the 
arbitrators, in the same manner and for 
the same reasons as provided by law for 
the taking of depositions in suits or pro- 
ceedings pending in the courts of record in 
this State. 


Section 8. Award. The award must be 
in writing and must be signed by the arbi- 
trators or by a majority of them. 


Section 9. Motion to Confirm Award— 
Jurisdiction—Notice. At any time within 
one year after the award is made any 
party to the arbitration may apply to the 
court in and for the (district or county) 
within which such award was made, for 
an order confirming the award, and there- 
upon the court must grant such an order 
unless the award is vacated, modified, or 
corrected as prescribed in the next two 
sections. Notice in writing of the applica- 
tion shall be served upon the adverse 
party or his attorney five days before the 
hearing thereof. 


Section 10. Motion to Vacate Award— 
Grounds—Rehearing. In either of the fol- 
lowing cases the court in and for the 
(district or county) wherein the award 
was made must make an order vacating 
the award upon the application of any 
party to the arbitration. 


(a) Where the award was procured by 
corruption, fraud or undue means. 


(b) Where there was evident partiality 
or corruption on the part of the arbi- 
trators, or either of them. 


. (ce) Where the arbitrators were guilty 
of misconduct in refusing to postpone ‘the 
hearing, upon sufficient cause shown, or 
in refusing to hear evidence pertinent and 
material to the controversy; or of any 
other misbehavior by which the rights of 
any party have been prejudiced. 


(d) Where the arbitrators exceeded 
their powers, or so imperfectly executed 
them that a mutual, final and definite 
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award upon the subject matter submitted 
was not made. 

Where an award is vacated and the time 
within which the agreement required the 
award to be made has not expired the court 
may, in its discretion, direct a rehearing 
by the arbitrators. 


Section 11. Motion to Modify or Correct 
Award—Grounds. In either of the follow- 
ing cases the court in and for the (district 
or county) wherein the award was made 
must make an order modifying or correct- 
ing the award upon the application of any 
party to the arbitration. 

(a) Where there was an evident mate- 
rial miscalculation of figures or an evident 
material mistake in the description of any 
person, thing, or property referred to in 
the award. 

(b) Where the arbitrators have awarded 
upon a matter not submitted to them un- 
less it is a matter not affecting the merits 
of the decision upon the matters sub- 
mitted. 

(c) Where the award is imperfect in 
matter of form not affecting the merits of 
the controversy. 

The order must modify and correct the 
award, so as to effect the intent thereof 
and promote justice between the parties. 


Section 12. Judgment Upon Award. 
Upon the granting of an order confirming, 
modifying or correcting an award, judg- 
ment may be entered in conformity there- 
with in the court wherein the order was 
granted. 


Section 13. Notice of Motions—When 
Made — Service — Stay of Proceedings. 
Notice of a motion to vacate, modify, or 
correct an award must be served upon the 
adverse party or his attorney within three 
months after the award is filed or de- 
livered, as prescribed by law for service of 
notice of a motion in an action. For the 
purposes of the motion any judge who 
might make an order to stay the proceed- 
ings in an action brought in the same court 
may make an order, to be served with the 
notice of motion, staying the proceedings 
of the adverse party to enforce the award. 


Section 14. Record—Filing—Judgment 
—Effect and Enforcement. Any party to 
a proceeding for an order confirming, 
modifying or correcting an award shall, at 
the time such order is filed with the clerk 
for the entry of judgment thereon, also 
file the following papers with the clerk: 

(a) The agreement, the selection or 
appointment, if-any, of an additional arbi- 
trator or umpire, and each written ex- 
tension of.the time, if any, within which to 
make the award. 

(b) The award. 

(c) Each notice, affidavit, or other 
paper used upon an application to con- 
firm, modify, or correct the award, and 
a copy of each order of the court upon 
such an application. 

The judgment shall be docketed as if it 
was rendered in an action. 

The judgment so entered shall have the 
same force and effect, in all respects, as, 
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and be subject to all the provisions of law 
relating to, a judgment in an action; and 
it may be enforced as if it had been 
rendered in an action in the court in which 
it is entered. 


Section 15. Appeals. An appeal may be 
taken from an order confirming, modify- 
ing, correcting or vacating an award, or 
from a judgment entered upon an award, 
as from an order or judgment in an action. 

Section 16. Title of Act. This act may 


be referred to as “The (name of state) 
Arbitration Act.’”’ 


Section 17. Inconsistent Acts Repealed 
—Time of Taking Effect—Application. All 
acts and parts of acts inconsistent with 
this act are hereby repealed, and this act 
shall take effect upon its enactment, but 
shall not apply to contracts made prior 
to the taking effect of this act. 


SUMMARY 


The United States Arbitration Act, effec- 
tive January 1, 1926, established a national 
policy and procedure for the settlement by 
arbitration of controversies arising out of 
inter-state commerce or maritime trans- 
actions, or within the jurisdiction of the 
federal courts. The draft state arbitration 
act provides for a policy and procedure for 
the arbitration of intra-state disputes 
which is in complete accord with the 
national policy. 


In the United States, state lines do not 
form barriers to trade, and the closely 
interwoven economic life of this nation and 
the wide distribution of its industries 
necessitates transaction of business by the 
average individual, firm or corporation both 
outside and within the state. Furthermore, 
many business concerns have branches in 
various states. For these reasons existing 
trade systems of arbitration, like the 
trades they serve, know no state boun- 
daries. The conditions of modern com- 
merce, therefore, require that when a 
dispute is to- be settled by arbitration the 
state laws insofar as they regulate scope 
and procedure, should confrom to the na- 
tional statutory policy and should be gen- 
erally uniform throughout the states. 

The draft act, when enacted by the 
States, will provide such a uniform, har- 
monius and comprehensive arbitration 
policy and practice. Briefly summarized, 
it provides: 


The Agreement. A provision in a written 
contract to arbitrate a controversy arising 
out of the contract or out of a refusal 
to perform the contract, or a written agree- 
ment to submit to arbitration any existing 
controversy is valid, irrevocable and en- 
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forceable, save on such grounds as exist 
for the revocation of any contract. So 
under the draft act, the parties may agree 
to arbitrate all future disputes arising out 
of a contract as well as existing disputes. 


Enforcement of the Agreement. If one 
party refuses to arbitrate, the other may 
apply to the court which would ordinarily 
have jurisdiction of the parties to the con- 
tract or the property involved, for an 
order directing the arbitration to proceed | 
according to the terms of the agreement. 
If there is a failure to select an arbitrator 
in the manner provided in the agreement, 
or if no manner of selection is provided, 
the appropriate court will fill the vacancy. 
Either party has a right to a quick trial 
and may demand a jury on the question as 
to whether there is a legal agreement and 
whether there has been a breach. When 
one party brings an action in court instead 
of proceeding to arbitration, upon the ap- 
plication of the other party the court in 
which the action is pending must stay the 
trial until arbitration is had. 


Arbitration Proceedings. The arbitrators 
have the power to hold hearings, summon 
witnesses and order the production of 
books, records and documents; and if 
necessary, the court will compel attendance 
of witnesses and the production of books. 
The court may also order the taking of 
depositions of non-residents for use in the 
arbitration proceedings. 


Enforcement of the Award. If the award 
is not performed voluntarily, any party 
to the arbitration may apply to the court 
for an order confirming it. The court can- 
not review the facts and give a new de- 
cision but must confirm the award, unless 
there has been misconduct by the arbi- 
trators or an evident miscalculation of 
figures or mistake in description or the 
award is on a matter not submitted, in 
which case the award is vacated, modified 
or corrected, as the case may be. Once 
the award is confirmed, a judgment may 
be entered. From this judgment or from 
an order vacating, modifying or correcting 
the award an appeal may be taken to a 
higher court. This appeal is limited to 
review of the same questions which can 
be examined on a motion to confirm, va- 
cate, modify or correct the award. There 
is no new examination of the merits. 


Application to the Court. Application 
to the court for the enforcement of the 
agreement or of the award or for the 
appointment of arbitrators, or in any other 
proceeding under the draft act, are heard 
as motions and the parties are assured, 
therefore, of quick and decisive action. 


























California’s New Bar Journal 


The latest addition to the list of bar 
association periodicals is the State Bar 
Journal, of California, begun in August. 
the name was chosen in expectation of 
the integration of the bar of that state 
at an early date, when the state associa- 
tion will merge in the proposed statutory 
bar inclusive of all practitioners. An 
unusual feature of the new journal is 
that it is published at the expense of 
the Recorder Printing and Publishing 
Company, of San Francisco. Andrew 
Y. Wood, the progressive publisher of 
the Recorder, is editor of the Journal, 
and the advisory editorial committee 
comprises five of the leading members 
of the state association. 


A membership campaign has recently 
added five hundred new names to the 
roster of the association. The work be- 
gun about three years ago to rally bar 
support for the organization bill has 
proved to be the greatest movement in 
the history of the California bar. Al- 
most every lawyer and judge in the state 
supports the bill and the rapid growth 
of the association must be attributed 
largely to the stimulus afforded by the 
legislative programme. The ‘‘self-gov- 
erning bar’’ movement, as it is com- 
monly ealled in that state, has energized 
the entire profession. The new Journal 
is one of the results and it will soon 
become a strong factor in the movement 
for it is being sent to every lawyer and 
judge in the state. Of its twenty-four 
pages only one is reserved by the Re- 
corder company for its advertising. 

The most ambitious journal published 
by any city bar association appears to 
be the Bar Association Bulletin of Los 


Angeles. It contains thirty-two pages 


and presents in every issue original ar- 
ticles on the law of particular subjects 
which are of obvious practical value to 


practitioners. It also carries case notes 
and the news of the Los Angeles Bar 
Association, which has become an ag- 
gressive organization. 


The list of bar association journals 
is becoming a long one and very soon, 
if not now, it will be fair to state that 
a bar association without a periodical 
is a bar association which has little 
vitality. We have had occasion often 
to recommend the establishment of such 
periodicals on the part of state associa- 
tions. Doubtless in every case the ex- 
pense thus assumed will be more than 
balanced by the increase in membership. 
This has doubtless been the case with 
the American Bar Association, which 
this year passed the twenty-five thou- 
sand mark, every year since the found- 
ing of its Journal showing a marked 
growth of support from the profession. 


It is astonishing how much informa- 
tion can be conveyed in a journal as 
small as that published by the North 
Dakota State Bar, which has but twelve 
pages, but by compression, and the 
talent of its editor, carries a deal of 
interesting matter in every number, in- 
cluding comments on local and federal 
court eases and news of the profession 
throughout the country. 


Probably the most effective type of 
journal is one published by a law school, 
because it carries original articles on 
legal topics and abundant case comments 
as well as professional news. In several 
states co-operation between the bar as- 
sociation and a law school is producing 
such a medium and every association 
member receives the publication. In 
those states there remains but one 
further step and that is to make the 
association membership include every 
practicing lawyer in the state. 
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WEST PUBLISHING COMPANY 


and 


EDWARD THOMPSON COMPANY 


announce 


the joint publication of 


UNITED STATES CODE 
ANNOTATED 


The enactment, by Congress, of the new “Code of 
the Laws of the United States” under an arrange- 
ment radically different from the old Revised 
Statutes, has made necessary the preparation of a 
new annotated edition on this plan. 


This Annotated Edition will be prepared by the 
Editorial Staffs of the two publishers and will com- 
bine all of the best features of Edward Thompson 
Co’s “‘Federal Statutes Annotated” and West Pub- 
lishing Co’s ““U. S. Compiled Statutes Annotated.” 


Write to either of the Publishers for 
full descriptive circular and further 
information 


Edward Thompson Co. West Publishing Co. 
Northport, N. Y. . St. Paul, Minn. 











